IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

HARVE PORTER and ROBERT NORMAN, )
By Their Next Friend, Susan Pierce )

)
and )

)
DISABILITY RIGHTS CENTER, INC., )

)

Plaintiffs, )

)
VS. ) No.

)
KURT KNICKREHM , in his official capacity as )
Director of the Arkansas Department of Human Sewic )
DR. JAMES C. GREEN, in his official capacity as )
Director of Developmental Disabilities Services, )

)
and )

KAY BARNES, RON CARMACK, DON A. DUNN, )
GROVER MILTON EVANS, WESLEY KLUCK, )
RANDY LANN, AND SUZANN MCCOMMON , in )
their official capacities as members of the Bodrd o )
Developmental Disabilities Services )

Defendants.

COMPLAINT

Come now Plaintiffs, Harve Porter and Robert Nampby and through their next
friend, Susan Pierce, and Disability Rights Cerlig and through their attorneys Janet
C. Baker, Griffin J. Stockley, Dana K. McClain, aAdam H. Butler, and for their

Complaint, state:



PRELIMINARY STATEMENT

1.

This is an action brought on behalf of Harve Poateadt Robert
Norman pursuant to 42 U.S.C. § 1983, and the Doed3s and
Equal Protection Clauses of thé"4mendment to the U.S.
Constitution.

Plaintiff Harve Porter is an adult individual witdevelopmental
disabilities who has been confined at the South®dsinsas
Human Development Center (SEAHDC) since May 288199
Plaintiff Robert Norman is an adult individual widevelopmental
disabilities who has been confined at the SEAHDE€eiAugust
1999.

Plaintiff Disability Rights Center (DRC) is thed®ection and
Advocacy system for the State of Arkansas.

Defendants are individuals (as set out in detddwewho are
authorized by state law to administer the servipesgrams and
policies of the six Human Development Centers ikafuisas,
including SEAHDC.

As adult residents of SEAHDC, Plaintiffs Porter &hakman are
being confined in violation of the Due Process Badal
Protection Clauses of the"lAmendment to the U. S.
Constitution. They seek to have declared uncornistital Ark.
Code Ann. 8§ 20-48-40dt seg. (Michie 2003 Suppl.) and DDS

Director’s Office Policy Manual policy numbers 102@37, 1053



and 1086, insofar as these statutes and policiPef@hdants deny
them a right to a judicial hearing with due processcedures (as
set out below). Further, they seek permanent itjuacelief
mandating that Defendants forthwith grant themdicjal hearing
in accordance with procedures and standards comgavith due
process of law as mandated by the court until $nod as the
Arkansas General Assembly enacts constitutionablstals and

procedures pertaining to admission and release.

II. JURISDICTION AND VENUE

7.

lll. PARTIES

Plaintiffs

10.

This court has subject matter jurisdiction oves thction pursuant
to 28 U.S.C. §8 1331 and 1343.

Injunctive and declaratory relief are authorizedspant to 28
U.S.C. 88 2201 and 2202 and Fed. R. Civ. P. 6%and

Venue in this district is appropriate under 28 €.§.1391(b)(1)
and (2) since a substantial number of the eveatsydve rise to

this complaint occurred in this district.

Harve Porter is a thirty-eight (38) year old indiwval with

developmental disabilities who is confined at SEAEHD



11.

12.

Defendants

13.

14.

Robert Norman is a forty-three (43) year old indual with
developmental disabilities who is confined at SEAEID

As the Protection and Advocacy system for the Siaferkansas,
Disability Rights Center is authorized by federal/lto “pursue
legal, administrative, and other appropriate ree&dr approaches
to ensure the protection of, and advocacy for ifets of such
individuals [with developmental disabilities] withthe State who
are or who may be eligible for treatment, servimebkabilitation. .

7 42 U.S.C. § 15043(a)(2)(A)().

Arkansas Department of Human Services (ADHS) issthee
agency responsible for the coordination and prowisif treatment,
programming and services to individuals with digabs
throughout Arkansas.

Kurt Knickrehm is the Director of the ADHS. As Bator of
ADHS, pursuant to Ark. Code Ann. 8§ 25-10-102 (b)&)(Michie
2002 Repl.), Defendant Knickrehm is required toreise his
authority to direct, control, and supervise thei§lon of
Developmental Disabilities Services (DDS), the Bion of
Medical Services (DMS), the Division of Mental HiaServices

(DMHS) and all other divisions set forth in saidtste. Defendant



15.

16.

17.

18.

Knickrehm is appointed by and serves at the pleastthe
Governor. [Ark. Code Ann. § 25-10-101 (b) (Micl2@02 Repl.)].
Dr. James C. Green is the Director of DDS and fhazed to
operate and manage said division. As director@EDDefendant
Green is responsible in an administrative capdoityhe provision
and coordination of all services to Plaintiffs, daythority delegated
to him by the Board of DDS.

DDS is a division of ADHS and is responsible fog ffrovision of
treatment, programming and services provideddoviduals with
developmental disabilities by both community progssand
human development centers throughout the Statekansas.
However, the human development centers, as provagdaw, are
under the control of the Board of DDS. [Ark. CoderA§ 25-10-
102(b)(2)(A) (Michie 2002 Repl.)].

The Board of DDS is a seven person board createsdipnt to
Ark. Code Ann. § 20-48-20& seg. (Michie 2001 Repl.).Kay
Barnes, Ron Carmack, Don A. Dunn, Grover Milton &sja
Wesley Kluck, Randy Lann, and Suzann McCommon ale d
appointed members of the Board.

The Board of DDS is authorized to make regulaticorscerning
the admission, discharge, care, custody, placertraming and

discipline of individuals receiving development&ability



services in the human development centers. [ArkleCann. §20-

48-205(b) (Michie 2001 Repl.)]

V. FACTUAL ALLEGATIONS

19.

20.

21.

Plaintiff Harve Porter is a thirty-eight (38) yead individual who
has mild mental retardation. Though he has now beafined at
SEAHDC for five years, he has never been granfediaial
hearing to determine whether he must live hisififan
institutional setting in which many of his dailytaties are
controlled and managed by employees of SEAHDC.

Plaintiff Robert Norman is a forty-three (43) yedd individual
with mental retardation. Though he has now beerfimed at
SEAHDC for four years, he has never been granjadiaial
hearing to determine whether he must live hisififan
institutional setting in which many of his dailytatties are
controlled and managed by employees of SEAHDC.

There are six human development centers in the StaArkansas.
The human development centers provide confinedutisinal
living for individuals with mental retardation thatnges in
severity from individuals who manage their own gaikeds and
activities of daily living, to individuals who arenable to speak

and require restraints to prevent them from ingitimlemselves.



22.

V. LEGAL CLAIMS

Plaintiffs Porter and Norman are confined at SEAHR(Esuant to
either statutory process (Ark. Code Ann. § 20-48-dGseq.
(Michie 2003 Suppl.)) or administrative process @®Director’s
Office Policy Manual policy numbers 1020, 1037, 3@mnd 1086).
(A true and correct copy of Ark. Code Ann. § 20-41BLet seq.
(Michie 2003 Suppl.) and DDS Director’s Office RgliManual
policy numbers 1020, 1037, 1053 and 1086 are athbkreto and
adopted by reference as if set out word for wordl identified as

Exhibits 1 and 2).

— CONSTITUTIONAL VIOLATIONS

23.

24,

25.

26.

Plaintiffs incorporate by reference paragraphs2® —

All actions complained of herein were taken und#oicof state
law.

Plaintiffs Porter and Norman have a fundamentartipinterest in
constitutionally adequate admission and dischargegalures in
the human development centers in the State of Adsrinsofar as
these procedures, whether statutory or mandat@wmlnyy, impact
a fundamental liberty interest of plaintiffs, thage subject to the
judicial standard of strict scrutiny.

Plaintiffs Porter and Norman are being denied Duoeéss of Law
as guaranteed by the® Amendment insofar as admission and

release procedures for the state’s human develdpreaters set



27.

forth in Ark. Code Ann. § 20-48-4(& seq. (Michie 2003 Suppl.)
and DDS Director’s Office Policy Manual policy nuers 1020,
1037, 1053 and 1086 do not provide for a judicedrimg which
grant plaintiffs before admission: (a) the right®present; (b) the
right to the effective assistance of appointed seunf indigent;
(c) the right to present evidence in his own beldlfthe right to
cross-examine witnesses; (e) the right to viewamy all petitions
and reports in the court file of his case; (f) tight to subpoena
witnesses; (g) the right to periodic judicial ravje(h) the right to
be placed in the least restrictive environmentth@ right to
adequate and timely notice of the above rights], & the right to
a standard of judicial involuntary commitment whiequires the
state to prove by clear and convincing evidence tha individual
sought to be committed poses a substantial risiaoh to himself
or others and requires a level of supervision ard that can only
be provided by SEAHDC or one of the other humarettgpment
centers in the State of Arkansas.

Plaintiffs Porter and Norman are being denied Efuatection of
the law as guaranteed by thé"lmendment insofar as admission
and release procedures for the state’s human develat centers
set forth in Ark. Code Ann. § 20-48-4@flseg. (Michie 2003
Suppl.), and DDS Director’s Office Policy Manuallipg numbers

1020, 1037, 1053 and 1086 do not provide the sarsarlar



procedures to them as are provided to individudtis mental
illness who are admitted to a treatment prografaality pursuant

to Ark. Code Ann. 8§ 20-47-20& seqg. (Michie 2001 Repl.).

WHEREFORE, Plaintiffs pray,

A. That the Court assume jurisdiction of this action;

B. That the Court declare unconstitutional Ark. CodenA8 20-48-40%t seq.
(Michie 2003 Suppl.) and DDS Director’s Office RgliManual policy
numbers 1020, 1037, 1053 and 1086 pertaining tassilon and release
procedures of the human development centers;

C. That the Court require Defendants to hold judibeérings for plaintiffs
which comport with minimum standards of due precasd equal protection
pursuant to the fuAmendment; and

D. For attorney’s fees, for costs, and for all otheper and just relief to which

the Plaintiffs may be entitled. [42 U.S.C. § 1988.

Respectfully submitted,

Griffin J. Stockley
S. Ct. #72102

Janet C. Baker
S. Ct. #93038

Dana K. McClain
S. Ct. #01028
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Adam H. Butler
S. Ct. #03007

Attorneys for Plaintiffs

DISABILITY RIGHTS CENTER
1100 N. University, Suite 201
Little Rock, AR 72207

(501) 296-1775

(501) 296-1779 FAX



